Lo
WIDLS

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

grrALD C. MANN
ATTORNEY GENERAL

Honoreble 0, P. Lockhart, Chairman S/
Board of Insurence Comaissioners ¢
Austin, Texas
Dear S4r: Opinion No. Q-k91g§
Fe: Under.£he fact: s\ated, does

advertising insurence through
a8 radic broadcast company
/oroﬁbj;itute a violatioy of the
c¢ivil and penal stagutes of
7 Texes? .
e e N N
Your request for an opinion of tbe above matter has
been received and carefully conaidered, We quots from your
request as follows; -\ s

"A number ot/fiéio‘atntioai\in*the state of
Texas broadcast édvertising scripts sually known
&8s spot commercials) advertieing policies of in-
surance offered t& the puhklic by insurance com-
janies, some of \vhom are dcmestic and some foreign,
and some of whom'hola certificetes of authority
Loljjsgyéf‘businoii\in;nii utate and others of

vhom not possess auch certificates.

N /

" obafay icai\Bf'tho usual method of
operation, _of\the content of the advertising
matber Broadcast, iy the case of one station
vhich\advertises for an unlicensed foreign com-
pany, #ud vhospe attorneys write as follove:

"'The st ion broadcasts this insUrance com-
pany's adve sement in exactly the same way that
it broadcasts any other advertisement. The broad-
cast does not puryport to be made in behalt of
WOAI. It satates that the article ie "trought to
you bx the 5terling Insurance Company" and again
that "Sterling's message to you is ..." and again
"now & message from our eponsor,” that ia, the
~terling Company. The advertisement ertatee toO
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the public that they can "eaddress their card (in
response to the sdvertisement) tc “terliang, care
of atation WOAI. " The vhole article iz cone read
as coming from 3terlings and not from WOAI. The
advertisesment does not purport to be & recon-
mendation or a statement or anything of the sort
on the part of WOAIL.'

"You will observe that the above statement
implied, ss ve believe the ugual facts to be,
that in response to the broadcaat =zclicitation
mail is addressed LY persons making inquiries, to
the insurance company in care of the broadcast-
ing station, vhioh station :n turn presumably for-
vards these inquiries by msail, or cthervige, to
the foreign c¢ompany at its home cffice, or perkbape
such mail) is picked up at the broadcasting sta-
tion by persons representing the ilnsurer.

"You may assume that the radio staitions them-
selves are either incorporated or not incorporat-
ed, that the sdvertising ia accomplished either
by the owners in person or through the agency of
amployees; that all of the insurerz for vhom the
broadcasts are made are incorporated; that the
insurers pay 8 valuable consideration to the
radio stations for the broadcast; and that the
solicitations do result (o inquiriees frowm listen-
ers 1ln the State of Texaeg, which in Cue course
reach the inaurer and result, in many ceses, in
the ultimate consummation of insurance comtracts
by the ilnsurer and payment for life, health and
accident policiles, as vell as casualty policies
of various types; and it is reascnable L0 assume
further that the maill sclicited by the radio stat-
ions containas not only inquiries, but in some
cames applicaiion blanks and remittances for in-
surance. Assume further that the radio stetions
and thelr employeer are not liceneed ar insurance
agents. '

"We Cesire your opinion as to wvhether (a) in
the case of insurers holding certificates of au-
thority to conduct their business in this itate,
and (b) in caese of insurerz who do not hold such
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certificatees, operations of the kind hereinabove
desoribed oonstitute a violation of any of the
terms of the following, or any other, Articles
of the Civil and (ensl :tatutes of our :tate:

"h. ». Articlee 5055 and 5056; Penal Code
Articles 508-5T70 inclusive, and 570s.

"You will obaerve that counsel for the radio
station above named argues that these bLrosdcasts
4o not constitute a solicitation of applications
for insurance and that their purpose and effect
are not 'in any manner to aid in transaction of
the bueiness of any insurance company,‘' that the
station or its employees are not persone 'wvho take
or transmits other thaa for himself sny ap; lica-
tion for insurancge ... or vho advertiszes or other-
vise givee notice that he wlll receive or trang-
mit same ... or do or perform any cother act or
thing in the making or consurmating of any contract
of insurance for or with any such insurance com-
pany other than for himself ... wvhether any of
such acts shall be done at the instance or re-
Quest, or by the employment of such 1insurance
company, or of, or by, any broker or other per-
200 ...;' and that they are not persons who ‘go-
licit life, health or sccident insurancs or act
ag a life, health or accident insursnce sgent
for any person or insurence company or asgsocia-
tion not euthcrized to do business in Texas ,...!
because, principally, the solicitations on their
face purport to be made only behalf of the in-
surer, and not Jjoined in or recommended in any
vay by the broadcasting station itself. The re-
ply to that position seems to us plain: thet the
existence of a solicitation is unot dependept up-
on the question of whether the asoclicitor pur-
ports to act in his ovn name or interest or in
those of his principa] or advertiser, nor upon
the motive or the compenesation or lack of motive
and compansation upon the part of the solicitor;
but that it is esufficient if there be an im-

portunity that the hearers make apglication or
inquirier to the insurer vhich leads or is cal-

culated and tends 10 lead to the transaction or
consummation of insurance contracte,
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"Counsel for the station above named also
argues that if the broadcastes are in violation
of the statutes above cited, they are equally a
violation vhether the advertisement ie for a li-
censed company or an unlicensed company; vhieh,
of course, might be trus aside froa the provi-
sions of Penal Code Article 570s; and they further
argue that if it ls a violation for the radio sta-
tions to advertise insurance, it 1z equally a
violation for newvapapers and magaziues tOo run ad-
vertisements for insurance companiee vithout be-
ing licensed as sgents."

Article 5055 of the kevised Ciwvil .tatuter, izes
follows:

"1t shall not be lawful for any person to
act within thie Ltate, &s agent or othervise,
in soliciting or receiving applications for in-
surance of any kind vhatever, or in any manner
t0 a#1d in the transaction of the business of any
insurance company incorporated in this State or
out of 1t, without Iirst procuring & certificete
of suthority from the Commissicner.”

Article 5056 of »ailc etatutes is in pert as follovs:

"Any person who solicits insuvrance on behalf
of any insurance company, vhether incorporated
under the laws of this or any other :tate or ftor-
eign government, or who takes or transmits other
than for himself any application for insurance or
any policy of insurance to or from such company,
or wvho advertises or othervise gives notice that
he will receive or transnit the same, cr vho shall
receive or deliver a policy of insurance of any
such company, or who shall examine or .nspect any
risk, or recelve, or collect, or transzit any
precium of insurance, or make or forvard any dia-
gram of any building or buildinges, or do or per-
form any ctler act or thing in the :aking or ccn-
summating of any contract of insurence for or with
any such insurance company other thian for hinsclfl,
or vho akall examine into, or acjuet cr a.lé 1in ad-
Juetin; any loes for or on benalf of any euch in-
surance cocxnpany, whether any of suci. acty ehall be



done at the instance or request, or by the employ-
ment of such insurance company, or of, or by any
broker or other person, shall be held to be the
agent of the company for which the act ia done, or
the risk is taken, as far as relates to ull the
liabilities, dutiles, roquirencntl and penalties
set forth in this chapter. . . .

Article 568 of the Penal Code is as follows:

*"Whoever sclicits insurance on behalf of any
insurance company, vhether incorporated under the
laws of this or any other State, or foreign gov-~
ernment, or wvho takes or transmits other than for
himself, any application for insurance, or any
policy of insurance, to or from such company, or
who advertises or othervise gives notice that he
vill receive or transmit the same, or ehall receive
or deliver & policy of insurance of any auch com-
pany, or who shal]l examine or inspect any risk,

Oor receive or collect or transmit any premium of
inrurance, or make or forvard any diagram of any
building or do &ny other act in the making or con-
susmating of any contract of insurance for or with
any such lnsurance company other than for himself,
or vho shall examine into, or adjust or aid .in
adjurting any losa for or on behalf of &ny such
insurance company, vhether any of such acts =hall
be done at the inatance, or by the smployment of
such iasurance com s Or of or by any brocker or
other person, shall be held to be the agent of the
company for which the act is done or the risk is
taken, as far as relates to all the requiremente
and penslties herein set forth."”

Article 570 of sald Code im as follove:

o or perform any of the acts
or thiggaaggﬁt oneé gg the first article of this
chapter for any insurance coupany referred to in
rald article vithout such company having first
complied vith the requirsments of the laws of this
State, rhall be fined not less than five hundred
nor more than one thousand dollare.,"
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Article 570a of said Code is as follows:

"Penalty for acting ss, or employing, life,
health, or aceident insurance agent wvithout license

"Ses. 6. Any person vho shall act as & life,
health or aceident insurance agent without having
first obtained & license as herein provided, or
who shall golicit life, health or accident ingur-
ance or sot &s & life, health or accident agent
vithout having been sppointed and designated by
some duly suthorized life insurance company, acci-
dent insurence company, life and accident, health
and accident, or life, heaith and accident insur-
ance company, or sszociation, or organigzation,
local mutual aid assoclation, or statevide mutual
association to do so az herein provided, or any
person who shall solicit l1ife, health or accident
ingurance or act as an agent for any person or 1in-
surance company or association not authorised to
do business in Texas; or any officer or representa-
tive of any life insurance company, accident in-
surance company, life and accident, health and
accident, or life, health and accident insurance
company or association, or organization, local
mutual aid sssociation, or statewide nutual asso-
ciation who shall knowingly contract vith or ap-
point as an agent any person vho does not have a
valid and cutstanding license, as herein provided
shall be guilty of a misdemeanor and, upon convic-
tion, shall be fined any sum not in exceas of Five
Hundred Dollars ($500) and sball be barred from
receiving 4 license as an insurance agent for a
period of at least two (2) years.” ‘

As ve understand the facts stated by you, vhether
Or not the radio stations referred to by you are violating
the provisions of the statutes above Quoted depends upon vheth-
er or not said stations "solicit" insurance on behalf of some
insurance company, as we ¥Would have to assume facts not shown
to exist in order to bring said stations vithin any of the
other provisions of said statute.

L



wobuter'l Dictionary gives the followling definitions
of the wvord "solicit":

"To make petition to; to entreat; importune;
as, to soliecit the King for relief; now, often,
to approsach vwith & requeet or plea, as in sell-
ing, begging, etc.; ag, to sollicit cne's neigh-
bors for contributions.

"To endeavor to obtain by assking or pleading;
to plead for; asg, to solicit an offlce, & favor,
alma; also, to seek eagerly or actlively; to
ecourt.”

In the case of Carter v. Ltate, 98 o. W, 704, the
Supremes Court of Arkaneas vaes dealing wvith & case wherein ¥W.E.
Carter was convicted of wmoliciting orders for the sale of
l1iQuor in territory wkere the zale thereof was prohibited
by lav., He had inserted in the Nashville News the following:

"J.M. Strange, in Texarkana, will be glad
to have your orders for Joel E. Frazier Whiakey.
®# ® & please send your order .to J. A. Wilson,
of Texarkana, for Bonny Rye."

Thig paper wag printed within ten miles c¢f & college,
vithin which limits the sale or giving evay of intoxicating
liquors vas prohibited. The lav alleged to have been viclat-
ed by having such nevspaper item published is as follovs:

“It shall be unlawful for any person, firm,
partonership or corporation engesgec in the sale of
alcochol or any spiritucus, ardent, vinous, malt
or fermented liquors vhere the zeme mey be lavful,
to solicit orders, either by agent or otherwise,
for the sale of alcohel or any spiritacus, ardernt,

vinoua, melt or fermentecd liquors in anx rlace
or places 1n this Ltate vhere the same Ils prokibit-

ad by lav."

In reverzing the Jjudgment of oconviction in said case,
0&8id court made the following kolding:

"The many usez of the term 'advertise,' in
ites various forme, may = found in the Century



Honorable 0. P. Lockhart, page 8

Dioti , from vhich this definition, the one
most nearly reaching to the facta here, is taken:
The act or prasctice of bringing anything, as
one's vants or one's business, into public no-
tice, as by peid annocuncement in periodicals,

or by hand bdills, placards, eto., &8 to secure
customers by advertising.! 'To solicit' is thus
defined: 'To importune, entreat, lore, ask,
attempt, try to obtain.' Anderson's lLav Dietion-
ary. 3ese, also, Century Dic, 'Solicit.' Kone
of the uses of this term embrace advertising,
although advertising is 4 method, in & broad
senze, of soliciting the public to purchase the
vares advertised. But soliciting is a vell-
knowvn and defined action, and advertising is

&n equally vell-known and defined action, and
they are not identical. It is true that they
are intended to reach the same result, the

sale of vares, but different routes are travel-
ed in reaching that end. OQne 1is legislated
against, and the other is not. If the Legis-
lature intended to make criminal the advertise-
ment in prohibited distrioct of liquor, it would
have said so, and not left such an important
matter to bDe implied from the use of & general
term. It vould be a strained and unnatural

use of the term ‘'solicit! to include in it ad-
vertisements in newspapers.”

In the case of Golden & Company v. Justice's Court
of Woodland TP., Yolec County, et al., 140 Pac. Rep. 49, Dis-
trict Court of Appeals, California, the court vas dealing
vith a petition for a writ of prohibition to restrain the
prosecution of the respondent under & complaint charging that
he had solicited the sale of certain alccholic liquors wvith-
in the limits of the City of Woodland, a municipsl corpora-
tion, by having mailed certain letters, price lists, and an
order sheet at the City of San Francisco, addressed to a resi-
dent of the City of Woodland, the said circular letter, price
list, and order sheet constituting an advertisement of cer-
tain alooholic liquors offered for sale by said petitioner.
In passing upon wvhether or not said letter solicited an order
for vhiskey, the court made the folloving holding, which is
aprlicable here:
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"Counsel, hovever, perceive no difference
betwveen the act of soliciting orders by means of
laetters or circulars sent through the mail to
partisular imdividuals in no-lisense territory
and the eireulation in sush territory of nevspapers,
containing among othars relating to other matters,
advertisements extolling the quality and givins
the prices of certain brands of liquor.
isa an obvious distinction between the tvo proposi-
tions, and it lies in the fact that, in the one
case, the minds of particular persons are directly
addressed upon a single subject, and their atten-~
tion thus specislly called to the subjeot-matter
of the letter or eircular, vhile in the other no
particular person is appesled to u any one of
the various matters vhich are us y referred to
in or given publicity through the medium of the
advertising ¢olumns of & nevspaper of gensral
ciroculation. 'Solicit,! sccording to Webster's
Dictionary, is 'to apply to for obtaining something;
to avake or exsite to action; to arcvuse & desire
in,!' eto., and it may apply to cases vbare Oone asks
another for a bdribe, or asks another tc sommit
bribery or larceny and other offenses. Black's
Lav Dict., p. 1105. It implies rsonal petition
and importunity addressed to a partic individ-
ual to do some particular thing, and it is un-
questionably in this sense that the term is used
in the statute. If our statute against bridbery
in terms, as in effect it does, had been made to
say that a publiec officer vho solicited a bribe
for the performance of some act wil s official
duties., and the officer should, by letter, solieit
the payment to him of a bribe, it would not for a
moment be Qquestioned that such act of the officer
vould constitute & solicitation of & bribe within
the meaning of the lav., So it is and must dDe true
here. A letter or circular, such &g the che in-
volved in this case, addressed to a particular
person, and emphasizing in alluring terms the
superior Quality of certain commoditiee, giving
the prices at vhich theymay be purchased, nnd
vigorously importuning the addresse¢ to b
use the same, can be no lese a personal » xcita-
tion, for orders for such comndﬁffI??‘fhnn vould
be the wolicitation of a bribe through the
medium of a letter, or, indeed, than would bde
the case of like solicitation prosecuted in person
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by the party by vhom such letter or circular is
sent out. An advertisement can in no sense be
bhald to be & personal petition or request addressed
to any p-rticgiii person. Tha ordinary advertise-
ment g0 publiehed has the effest only of directing
attention, in & gensral vay, to the matter adver-
tised, and is, as bYefore stated, addressed to the
general guhlie vherever such nevspaper i cir-
culated.

It is the opinica of this department, therefore, un-
der the facts stated that the redio broasdcasting eompanies re-
ferred to have not violated the provisiocns of the civil and
penal statutes of Texas above aset out.

Trusting that this satisfactorily ansvers your in-
Quiry, ve are

Very truly yours
ATTORNEY OENERAL OF TRXAS
By SO &{4 ngz :}

Jas, W. Baagett

Assistant
JWB:db
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